
 

 

  CASTLE ROCK TOWNSHIP       Approved 

DAKOTA COUNTY, MINNESOTA 

BOARD OF ADJUSTMENT AND APPEALS 

PUBLIC HEARING 

Monday, February 9, 2015  

 

A Public Hearing of the Board of Adjustment and Appeals was convened at the Castle Rock Town Hall on 

Monday, February 9, 2015 at 7:10 pm.  Present were Drea Doffing, Chair; Jeff Partington, Sandy Weber, and 

Dave Nicolai, Supervisors; Barbara Lang, Clerk; and Colette Mumm, Treasurer.  Vice Chair, Russ Zellmer, was 

not present.   Also in attendance were Brandt Erwin, Paul Auge, Adan Ali, Mohammad Osman, Jim Heiman, Paul 

Siebenaler, Kaya Tarhan, and Mark Henry. 

Drea Doffing called the Public Hearing to order at 7:10 pm.  She then read the Purpose of the Hearing:    

The purpose of this hearing is to consider and act on an appeal brought by Al Maghfirah Cemetery 

Association concerning the rejection and return of its conditional use permit application for the establishment 

of a cemetery within the parcel located at 1120 - 220
th

 St. W., Farmington, MN 55024 as not being allowed 

under the Town’s Zoning Ordinance.  Specifically, did the Town’s staff err in the administration of the 

Ordinance when it rejected and returned the Cemetery Association’s application as being prohibited under 

Section 8.05(B)(5) of the Ordinance, which states: “No application for a conditional use permit that has been 

denied shall be resubmitted for a period of twelve (12) months from the date of said order of denial.”  The 

rationale for the Town Board’s denial of the original conditional use permit application for this property is 

outside the scope of this hearing and will not be discussed.   The Town Board acts as the Board of 

Adjustment and Appeals to hear this appeal and will decide whether to approve or deny the appeal. 

Chair Doffing then asked if there were any public input comments to be made at this time.  Hearing none, 

she then invited the Appellant to make his statement of appeal, and reminded him that nothing outside of the 

scope of the appeal was to be discussed.  His statements or comments were to be limited to no more than 20 

minutes. 

Brandt Erwin, representing Al Maghfira Cemetery Association, stated that the Conditional Use Permit 

application was submitted after the property in question was sold in November 2014.  He also asserted that 

based on the findings that this application was returned, the township should not have accepted the original 

application. Mr. Erwin also pointed out that the August 25, 2014 letter from his office requested an appeal, 

which was also rejected by the township in correspondence from the township’s attorney.  Ms. Doffing re-

directed the comments back to the topic at hand, which is the rejection of the second CUP application.  

Although he acknowledged that the Township regards Conditional Use Permits to follow the property, not 

the actual fee owner, their position is that the new fee owner was entitled to submit their own application. 

Ms. Doffing then asked if there was any public input.  Hearing none, she asked the Board Supervisors if they 

had any questions or comments.  No further questions or comments were heard.  The Clerk was asked to read 

the findings as outlined in the Draft Resolution No. 2015-02 (Draft Resolution attached to these minutes).  

After the findings were read, Chair Doffing read the proposed order contained in the Draft Resolution.  The 

Supervisors were asked if there were further questions, clarifications or comments.  Hearing none, Ms. 

Doffing asked for a motion to adopt Resolution 2015-02. 

Dave Nicolai made a motion and Jeff Partington seconded that Resolution 2015-02 be adopted as 

written.  4 ayes.  Motion carried. 

Ms. Doffing advised Mr. Erwin that a copy of the fully executed Resolution 2015-02 would be mailed to 

him, and instructed the Clerk to do so as soon as possible. 

Chair Doffing adjourned the Public Hearing at 7:25 pm. 

Respectfully submitted, 

Barbara Lang, Clerk 

Attest:  Drea Doffing, Chair of Board of Supervisors 



 

Attachment 

 

            CASTLE ROCK TOWNSHIP   DRAFT 

      DAKOTA COUNTY, MINNESOTA         2-1-15 

Resolution No. 2015-02 

 

RESOLUTION REGARDING THE APPEAL BROUGHT 

BY THE AL MAGHFIRAH CEMETERY ASSOCIATION 

 

 WHEREAS, Castle Rock Township (“Town”) received an application from Kim Miller (“First 

Applicant”) on or around April 16, 2014 (“First Application”) requesting a conditional use permit to 

establish a cemetery on approximately 72.82 acres of property (PID 07-00300-25-015) located at 1120 – 

220
th

 Street West, Farmington, MN 55024 (“Property”); 

 

 WHEREAS, the Town Board, at its August 11, 2014 meeting, voted to deny the First Application; 

 

 WHEREAS, the Town received no notice of an appeal of its decision to deny the First Application; 

 

 WHEREAS, the Town received an application from Agent: Ewing Group Mel Smith (“Second 

Applicant”) on or around November 17, 2014 (“Second Application”) requesting a conditional use permit to 

establish a cemetery on the same Property; 

 

 WHEREAS, the Town’s staff returned the Second Application, together with the application fee, to 

the Second Applicant by letter dated November 20, 2014 explaining the application cannot be processed as it 

is prohibited under Section 8.05(B)(5) of the Castle Rock Township Zoning Ordinance (“Ordinance”) which 

states: “No application for a conditional use permit that has been denied shall be resubmitted for a period of 

twelve (12) months from the date of said order of denial.”; 

 

 WHEREAS, by letter dated December 19, 2014 the Second Applicant’s attorney formally appealed 

the decision to return the Second Application as being prohibited by the Ordinance to the Castle Rock 

Township Board of Adjustment and Appeals (“Board of Appeals”); 

 

 WHEREAS, the Board of Appeals held a hearing on the appeal, after due notice having been 

provided, on February 9, 2015, at which the Second Applicant was given an opportunity to be heard and to 

present information regarding its appeal; 

 

 WHEREAS, the Board of Appeals hereby finds and determines as follows regarding the appeal: 

 

a. Section 8.03(A) of the Ordinance indicates the Town Board is the Board of Appeals. 

 

b. The Board of Appeals has the authority to hear appeals where it is alleged that there is an error in any 

order, requirement, decision, or determination made by an administrative officer in the enforcement of 

the Ordinance. 

 

c. The decision made by the Town’s staff to reject the Second Application based on the prohibition in 

Section 8.03(A) of the Ordinance is a decision that is appealable to the Board of Appeals. 

 

d. The scope of this appeal is limited to the staff’s decision to reject the Second Application and does not 

include the Town Board’s decision to deny the First Application.  The Town Board’s denial of the First 

Application is relevant to this appeal only insomuch as it marks the start of the 12-month waiting period 

for reapplication under the Ordinance. 

 



 

e. The request made in the Second Application is almost identical to the request made in the First 

Application.  Much of same materials used for the First Application were resubmitted with the Second 

Application.  The primary difference between the applications is that the Second Application did not 

propose a mortuary use, which the Town had explained to the First Applicant after receiving the First 

Application that the use is not allowed and would not be considered as part of the application.  The two 

applications are virtually identical and constitute the same request for a conditional use permit that is 

subject to the waiting period under Section 8.05(B)(5) of the Ordinance. 

 

f. The Second Applicant argues that the Town is required to consider the Second Application because the 

Property has changed hands since the submission of the First Application.   

 

g. The Second Applicant does not allege the 12-month prohibition is invalid.  Instead, the Second Applicant 

asserts that because the Property was sold after the denial of the First Application, the new owner has a 

right to apply for a conditional use permit despite the prohibition in the Ordinance and despite the fact the 

same application was denied three months earlier. 

 

h. The Second Applicant originally provided a purchase agreement dated November 10, 2014 as proof that 

it has purchased the Property.  The Town contacted the Dakota County Recorder’s Office and learned the 

deed for the Property was executed on January 5, 2015 and the transfer date is listed as January 7, 2015. 

 

i. The First Application lists “Kim Miller” as the applicant, “Agent: Ewing Group Mel Smith” as the fee 

owner, and is dated March 11, 2014. 

 

j. The Second Applicant lists “Agent: Ewing Group Mel Smith” as the applicant, “Al Maghfirah Cemetery 

Association” as the fee owner, and is dated November 14, 2014. 

 

k. The prohibition in the Ordinance on resubmitting an application that has been denied does not make an 

exception for the transfer of property to a new owner.  The purpose behind the provision is to avoid the 

potential waste of time, resources, and taxpayer dollars associated with having to process multiple 

applications for the same use that is repeatedly denied by the Town Board.  The prohibition and its 

purpose would be undermined if the waiting period was reset each time the property was transferred.   An 

owner with, for example, a large family could make multiple applications to the Town for the same use in 

a relatively short period of time by simply quit claim deeding the property to another family member 

after each denial.  In this case, the property was not transferred among family members, but was 

transferred to an entity that was an integral part of the First Application.  Al Maghfira Cemetery 

Association was identified as the client in project description submitted with the First Application and it 

was clear the cemetery was to be operated by the Cemetery Association.  The fee owner identified in the 

First Application is The Ewing Group, which is a real estate company. 

 

l. The Ordinance does not forever preclude a request for the same use on the same property after a denial, it 

just requires a 12-month waiting period before the same owner or a new owner can resubmit the request 

for the same use.  The waiting period under Section 8.05(B)(5) does not preclude the same owner or a 

different owner from submitting an application for a conditional use permit for any other use allowed on 

the property under the Ordinance. 

 

m. Processing a conditional use permit application is costly for the Town and consumes a significant amount 

of the Town’s limited resources.  Imposing a waiting period on how soon after a denial the Town is 

required to expend its resources to hear the same request is reasonable.  

 

n. It is well accepted that a conditional use permit is issued to the property, not a particular person, and that 

the permit runs with the land.  Under Minnesota Statutes, section 462.3595, a conditional use permit 

“shall remain in effect as long as the conditions agreed upon are observed . . .” and is to be recorded with 



 

the County Recorder or Register of Titles.  As such, it does not follow that a change in ownership of the 

property somehow allows the new owner to resubmit an application that was recently denied when the 

ordinance under which the application is being made expressly prohibits the application.  The prohibition 

focuses on the proposed use of the property and not on who owns it.  

 

o. The prohibition on resubmitting an application was adopted to prevent exactly what the Second 

Applicant is attempting to do here.  The prohibition is based on the property and the proposed use, not on 

who owns the property at any particular time. 

 

p. The decision by staff to reject and return the Second Application was consistent with the Ordinance and 

appropriate under the facts.  There was no error by the Town’s administrative staff here and its decision 

needs to be upheld under the Ordinance. 

 

NOW, THEREFORE, the Town Board, sitting as the Board of Adjustment and Appeals, based on 

the record of this proceeding including, but not limited to, the application materials, the information 

presented by the Second Applicant, the information sent by the Town to the Second Applicant, the 

information presented and discussed at the hearing, and the findings and determinations contained herein, 

hereby resolves and decides as follows: 

 

1. The appeal brought by the Al Maghfirah Cemetery Association requesting the reversal of the Town 

staff’s decision to reject and return the Second Application under Section 8.05(B)(5) of the Ordinance is 

hereby in all respects denied. 

 

2. This denial constitutes a final decision of the Town regarding this matter and no further appeal of this 

matter to the Town’s Board of Adjustment and Appeals, or to the Town Board, is permitted. 

 

3. The Town Clerk is hereby authorized and directed to provide the Second Applicant a copy of this 

resolution once it is finalized and signed. 

 

 

 

Decided this ____ day of February, 2015. 

 

 

      BY THE TOWN BOARD ACTING AS THE 

BOARD OF ADJUSTMENT AND APPEALS 
 

 

      _________________________________ 

      Drea Doffing, Chairperson 

 

 

Attest:________________________ 

 Barbara Lang, Clerk 
 

 


